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42 Tex. 4i8,WUliams v. Burg, 9 Lea (77 Term.) 455, it being considered dan- 
gerous to impose such an uncertain charge upon a covenantor. Other cases 
show a tendency to rest the allowance of attorney's fees as damages in suits 
of this nature upon notice and indeed this doctrine seems most logical. 
Yohum v. Thomas, 15 la. 67, 09; Terry v. Drahenstadt, 68 Pa. St. 400, 403; 
Wiggins v. Pender, 132 N. C. 628, 61 h- R. A. 772. 

Deeds — Support and Maintenance as Consideration — Condition Sub- 
sequent. — Plaintiff and her husband granted to their son the old homestead 
in consideration of his agreement for their support and maintenance. The 
son's "agreement was in a separate instrument and the deed to the son was 
the ordinary warranty deed. Plaintiff alleges breach of the son's contract and 
asks that the deed be declared null and void on the ground that the agreement 
of the son was a condition subsequent and prays for general relief. Held, 
there is no condition subsequent, but that plaintiff is entitled to such relief as 
the facts will justify. Bruer v. Bruer et at. (1909), — Minn. — , 123 N. W. 813. 

A deed will not be so construed as to render it a nullity as to any of the 
parties if by any reasonable construction that result can be avoided, and all 
of its parts must be considered and made effective if possible. Beverlin v.. 
Casto, 62 W. Va. 158, 57 S. E. 411. A conveyance is to be construed most 
strongly against the grantor. Edwards v. Brusha, 18 Okla. 234, 90 Pac. 727. 
A clause in a deed following the statement of a nominal consideration and. 
for the further consideration of support during life is not a condition subse- 
quent but a matter of consideration or at most a covenant. Helms v. Helms, 
135 N. C. 164, 47 S. E. 415. Where the deed is given in consideration of the 
grantee's promise to support, the title vests and is not divested by a breach 
thereof. Anderson v. Gaines, 156 Mo. 664, 57 S. W. 726. "An intent to create 
a condition subsequent will not always be inferred merely from the circum- 
stances under which such conveyances are made, in the absence of language 
susceptible of construction as a condition." Brewster, Conveyancing, § 184. 
But the Wisconsin court has laid down the rule that there is no adequate 
remedy for breach of agreement of the son to support his father, in con- 
sideration of a conveyance, other than restoration of the parties to their 
former positions and equity will read into the papers a condition subsequent, 
enforceable by the grantor in the same manner as any other such condition 
in the deed. Glocke v. Glocke, 113 Wis. 303, 89 N. W. 118, 57 L. R. A. 458. 
Where land has been conveyed in consideration of the grantee's agreement 
to support the grantor during life, a court of equity will set aside the deed on 
refusal to perform the agreement. Cooper v. Gum, 152 111. 471, 39 N. E. 267. 
The facts in the principal case are a little different from those of any cited 
herein but the Minnesota court refuses to go as far as the Wisconsin court 
has, regardless of the equities of the case. 

Evidence— Crimes Affecting Credibility of Witnesses. — Action for 
fraud in the sale of a horse. The lower court, ruling that only crimes involv- 
ing moral turpitude could be shown to affect credibility, refused to give an 
instruction which the plaintiff demanded, to the effect that the jury should 
consider evidence that one of the defendant's witnesses had been convicted o£ 
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drunkenness, as affecting his credibility. Held, that the instruction, should 
have been given and that for the purpose of discrediting a witness, conviction 
of a crime not involving moral turpitude may be shown. Barrell v. Dickinson 
(1909), — Vt. — , 74 Atl. 234. 

At common law a man who had been convicted of an infamous crime, was 
not a competent witness. State v. Payne, 6 Wash. 563; Utley v. Merrick, 
11 Met. (Mass.) 302; 30 Am. & Eng. Encyc. Law 1085. Although this 
disability has been removed by statute in most jurisdictions, convictions may 
still be shown for the purpose of discrediting the witness. There is a conflict 
among the decisions, in many cases due to a difference in the phraseology of 
the statutes, as to what classes of criminal convictions may be proved for this 
purpose. The following rules maintain in different jurisdictions: (1) Only 
convictions of such crimes as made witnesses incompetent at common law, 
namely infamous crimes, can now be shown to discredit them. Gordon v. 
State, 140 Ala. 29, 36 South 1009 ; Dore v. Babcock, 74 Conn. 425 ; Coble v. 
State, 31 Ohio St. 100; State v. Wyse, 33 S. C. 582. (2) A conviction of any 
felony may be proved for the purpose of dicrediting a witness. People v. 
White, 142 Cal. 292; Palmer v. C. R. etc., R. Co., 113 la. 442; Y. M. C. A. v. 
Rowlings, 60 Nebr. 377. (3) In Texas the rule is firmly established that proof 
of the conviction of any crime involving moral turpitude, whether felony or 
misdemeanor, is proper to discredit a witness. Goode v. State, 32 Tex. Crim. 
Rep. 505, 24 S. W. 102; Williford v. State, 36 Tex. Crim. Rep. 414, 37 S. W. 
761 ; Wilson v. State, — Tex. Crim. App. — , 78 S. W. 232. (4) That a wit- 
ness has been convicted of any crime ,may properly be shown to discredit him. 
Com. v. Ford, 146 Mass. 131; State v. Sauer, 42 Minn. 258; Helm v. State, 
67 Miss. 562; State v. Blity, 171 Mo. 530; McGovcrn v. Hays, 75 Vt. 104. 
The decision in the principal case would seem to be the proper one in those 
states which have adopted rule (4). It might also be followed in those states 
which have adopted rule (3). In McLaughlin v. Mencke, 80 Md. 83, it was 
held proper to show that a witness had been convicted of drunkenness in 
order to discredit him. 

Evidence — Letters Between Husband and Wife — Not Privileged in 
Hands of Third Parties. — In an action on an insurance policy, the defense 
charged the plaintiff with being guilty of burning the property. The plaintiff 
had written two letters to her husband, containing admissions tending to 
prove her guilt. These letters the husband had received and lost. From the 
finder, who bore no confidential relation to husband or wife, the letters indi- 
rectly came into the possession of the defendant. The lower court refused 
to allow the defendant to put these letters in evidence, on the ground that they 
were privileged. Held, that where a privileged communication, involuntarily 
and without collusion, escapes from the custody of the parties, the privilege 
is lost. O'Toole v. Ohio Ger. Fire Ins. Co. (1909), — Mich. — , 123 N. W. 795, 
16 Det. L. N. 803. 

Whether a letter between husband and wife and otherwise privileged, loses 
its privilege on coming into the hands of a third party, is a question upon 
which the courts are not in harmony. 23 Am. & Eng. Encyc, Ed. 2, 97. 



